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The PAL Project

In 2019, scholars from the Global South, inspired by Kim Scheppele’s 2019 LSA Presidential Address on 
“constitutional assassinations”, began discussing collaboration on the uses of law by autocrats to consolidate 
power and resistances to such moves. They labeled their initiative the Project on Autocratic Legalism (PAL). 
In 2020, some of those scholars submitted a successful proposal for an IRC on Autocratic Legalism in Brazil, 
India, and South Africa. This initiative, dubbed PAL-BISA, brought together a broad team of researchers and 
an Expert Advisory Committee. In 2021, PAL-BISA was selected as the inaugural topical laboratory of LSA’s 
global collaborative program (GCP). This event will share information about PAL’s history and plans with the 
LSA community.
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AUTOCRATIC LEGALISM IN BISA AND BEYOND 

Paper Session

Resistance to Trump’s Attacks on Liberal Democracy: 
Undermining the Rule of Law, Demonizing Immigrants 
and Politicizing Criminal Justice
Richard Abel, UCLA Law School

In two recent books, I analyzed the Bush and Obama administrations performance 
in the US “war on terror.” The Trump administration directly attacked and indirectly 
subverted liberal democracy in many ways. This paper describes several pivotal attacks 
and evaluates the efficacy of efforts to defend liberal democracy, using primary sources 
(journalism, NGO reports, judicial decisions, executive orders, legislation, memoirs) 
and the growing secondary literature. It begins by analyzing how the administration 
continued to wage the US “war on terror. I found that judicial decisions in civil 
liberties cases correlated significantly with the party of the appointing president in all 
three administrations, most strongly among those by Trump appointees. I then turn 
to two of Trump’s central preoccupations: immigration and the Russia investigation. 
Having based his 2016 campaign on demonizing immigrants, Trump as president 
sought to carry out his threats through executive orders and other unilateral actions. 
Almost all were struck down by courts in cases where judges divided along political 
lines, most dramatically in the Supreme Court. Frustrated by his inability to block the 
Mueller investigation into Russian interference in the 2016 election, Trump sought 
to intervene in the prosecutions of his underlings that emerged from that inquiry.  I 
analyze two cases: Roger Stone and Michael Flynn. Trump attacked the FBI, appointed 
a compliant Attorney General (who substituted his subordinates for independent 
prosecutors, changed sentencing recommendations, and withdrew successful 
prosecutions), dangled the prospect of pardons to ensure the silence of the accused, 
and granted them after conviction. The central lesson of this appalling era of American 
history is that law is inescapably political. Where politicians appoint judges and 
government lawyers, the defense of liberal democracy ultimately rests on the ballot 
box.



What Future for Constitutional Democracy in South 
Africa?
Dennis Davis and Michelle Le Roux, University of Cape Town Law School

The South African Constitution of 1996 went further than the global model of liberal 
constitutionalism because it was concerned that the simple protection of dignity and 
freedom of individuals may well reproduce skewed distribution of income and wealth, 
which was central to the political project of the apartheid regime. Accordingly, a range 
of constitutional protections were put in place including a guarantee of social and 
economic rights and an insistence on a doctrine of substantive equality. This paper 
is concerned with the increasing failures to vindicate the transformative ambitions 
of South Africa’s Constitution. Over the past decade, in particular, the degradation 
of institutions which were designed as guardrails to protect constitutionally defined 
governance, a disregard for decisions of the courts and, most recently, increasing 
attacks by a coterie of rent seekers on the integrity of the judicial institution, have 
called into serious question whether the constitutional model remains viable. In this 
paper, we analyse the increasing gap between economic reality across the country, the 
failure of the constitutional promise, constitutional regression, and the retreat from the 
transformative legal structure which was intended when, some 25 years ago, South 
Africa proclaimed itself as a constitutional democracy.

Authoritarianism In Indian State, Law, and Society
Deepa Das Acevedo, University of Alabama Law School

This essay outlines three ways in which Hindu totalitarianism has fundamentally altered 
state structures in India. It also shows how two types of laws—anti-terror laws and 
citizenship laws—are being used to remake society. We suggest that the present moment 
in Indian politics is not most productively conceptualized in terms of a transition from 
democratic to autocratic politics. Neither illiberal legality nor illiberal politics are new 
to India; they are constant and constituent elements of its national fabric. Instead, the 
present moment in India can most usefully be thought of in terms of totalitarianism. 
This essay forms part of the Project on Autocratic Legalism, an IRC and GCP effort to 
study the rise of autocratic legalism in Brazil, India, and South Africa.

Authoritarian Infra Legalism
Oscar Vieira, FGV – Getulio Vargas Foundation Law School Sao Paulo

This paper aims to investigate how the consensual system established by the 1988 
Brazilian Constitution, particularly the combination of “coalitional presidentialism” 
and “supremocracy”, has responded to Bolsonaro’s attacks to Brazilian constitutional 
system. The experience of almost three years of Government demonstrates that 
although the consensual system has been able to bar the subversion of the constitutional 
text by amendments and legal reforms, it is not being able to impede a perilous level 
of institutional erosion. The absence of a strong parliamentary coalition to support 
the Government, and the existence of a responsive Supreme Court, has been capable 
to obstruct a pattern of “abusive constitutionalism” or “authoritarian legalism” found 
in countries as Venezuela or Hungary. To overcome its own legislative impotence, 
and to circumvent judicial control, Bolsonaro’s Government makes an abusive use of 
presidential decrees, administrative acts, budgetary constraints, and para-institutional 
actions, to implement its anti-constitutional agenda, that we defined as authoritarian 
infra-legalism.



 
AUTOCRATIC LEGALISM IN BRAZIL I

Paper Session

Post-2013 Crisis of Brazilian Democracy: Conceptual and 
Empirical Mapping Based on the Connections Between 
Law and Politics
Murilo Gaspardo, State University of São Paulo “Júlio de Mesquita Filho”

The reference to the “crisis” of Brazilian democracy became a commonplace. 
However, the imprecision in the use of the concept makes it difficult to understand the 
phenomenon, and blocks a rigorous identification of its specificities (abyssal inequality 
and the legacies of colonialism and slavery, eg) as well as connections with the global 
context, which generates opposite catastrophic or optimistic predictions, but equally 
simplistic. The multiplicity of voices, the lack of clarity about their references and 
hasty analyzes made the discussion less and less intelligible. This research (in progress) 
analyzes the limits and adequacy of the idea of “crisis” as a theoretical category able 
to describe and explain what is happening with the Brazilian political regime since 
2013. This is a fundamental task to systematize the debate on the topic at the epistemic 
community of sociolegal studies, to verify the limits of the knowledge already produced 
and to formulate new categories that could explain better the referred phenomenon from 
a legal-institutional perspective. We explore the precise meaning of crisis of democracy, 
its relations with close concepts (dysfunctionality, backsliding, rupture) and opposites 
(stability, functionality, consolidation, normality), in accordance with the legal tradition 
of working with dichotomies. In empirical terms, we ask if there was a democratic 
normality in Brazil to be opposed to the crisis situation and how to identify it. In order 
to answer these questions, we carry out a “conceptual mapping” on the use of the 
idea of crisis in political and legal literature (2013 – 2022), based on a comprehensive 
bibliographic review. In addition, we confront the theoretical analysis with a legal-
empirical study on the institutional responses of the National Congress (NC) to the 
supposed “crisis of democracy” (2013 – 2022), especially within the legislative process, 
through the analysis of documents available on the NC’s websites.



Legal Architecture of Unaccountability: Federal Attorney 
General’s office (AGU) and General Prosecutor of the 
Brazilian Republic (PGR) acting in cases against Jair 
Bolsonaro in the Federal Supreme Court
Eloisa Machado de Almeida and Luíza Ferraro, FGV – Getulio Vargas 
Foundation Law School Sao Paulo

“There is no longer any doubt that the government of President Jair Bolsonaro presents 
threats to Brazilian democracy. After two and a half years of the beginning of his 
presidential term, there are countless attacks on the Constitution promoted by his 
government, acts that have been brought to constitutional jurisdiction. This article seeks 
to understand the profile of the litigation against acts (normative and administrative) of 
Jair Bolsonaro in the Federal Supreme Court and how institutions of the justice system 
responsible for defending the public interest - Federal Attorney General’s office (AGU) 
and General Prosecutor of the Brazilian Republic (PGR) - have manifested themselves 
in these cases (between January 2019 to June 2021).

Federative tension during Covid-19 pandemic in Brazil: 
an analysis of subnational litigation on authoritarian 
context
Rubens Glezer and Ana Laura Barbosa, FGV – Getulio Vargas Foundation Law 
School Sao Paulo

The COVID-19 pandemic furthered even more the Brazilian federative conflicts. 
Since President Bolsonaro adopted a negationist stance, and tried to prevent the state 
governors from taking action on social distancing and other safeguards, the Brazilian 
Supreme Court stepped in. The Court ruled that the Federal Government could not 
interfere directly with state health policies with a direct annulment, but it could only 
issue general rules and criteria (ADI 6.341). Since the federal Government didn’t take 
on the responsibility for such general rules, each state had to figure for themselves 
how to tackle the pandemic on their own territory. Each state produced laws and 
took administrative action that they considered adequate and feasible to protect their 
population. Recent studies show that the Brazilian Supreme Court was, in general, 
protective of these state initiatives. However, it is possible that some of these matters 
were ruled by State Courts. It is important to research how much was settled by them 
and, specially, how they articulated the tension between national and subnational 
politics. Were state courts protective of the governors’ policies or they promoted the 
federal agenda? How courts ruled on the case of mayors that went against the governor? 
Is it possible to identify how powerful and independent prosecutors were relevant to 
how matters were settled? To understand federal politics, we must investigate how 
state courts acted during the pandemic, in which an authoritarian President confronted 
most Brazilian governor’s that aimed to implement measures to protect the lives of 
their population. In order to do that, we would like to investigate how the different 
State Courts ruled on their own governor’s social distancing policies (from lockdowns 
to gradual opening of economic activities).  We will analyze courts of an oppositionist 
governor, a clearly allied governor, and one from a formerly allied governor.



Brazilian autocratic legalism? An analysis based on the 
performance of the Brazilian Bar Association (2019-
2020)
Camila Alves Borges Oliveira, FGV – Getulio Vargas Foundation Law School 
Sao Paulo

Autocratic legalism (Scheppele, 2018; Corrales, 2015), authoritarian constitutionalism 
(Tushnet, 2015), abusive constitutionalism (Landau, 2013), among others, are concepts 
that attempt to understand the coexistence of democratic and authoritarians in specific 
socio-political scenarios. This literature seeks to describe mechanisms that lead to 
an authoritarian shift not by force but through constitutional and infra-constitutional 
changes that follow democratic elections. This work tries to understand the (dis)fitting 
of the Brazilian case concerning the proposed literature from a particular angle: the role 
of jurists considered key actors in this process. Departing from two central ideas - (i) 
Brazilian legal thought and the Brazilian legal professions present, on the one hand, a 
deep connection with authoritarianism in the country and, on the other, with the fight 
for and the consolidation of democracy in Brazil; so that (ii) even in authoritarian 
contexts, legal strategies were also used as a form of resistance - this work analyzes the 
performance of an institution that has a prominent presence in Brazilian social life, in 
general, and as the representative of Brazilian lawyers in particular: the Brazilian Bar 
Association (OAB, in Portuguese). With a history marked by contradictions, the OAB 
occupies a special place in defense of democratic achievements both institutionally and 
in the collective imagination. In this paper, we discuss the performance of OAB during 
the Presidency of Jair Bolsonaro to put the Brazilian case in perspective. As a result, we 
argue that, although it is possible to glimpse a fit between these theories and the current 
Brazilian reality, differences in institutional arrangements, the tradition of using the 
law during autocratic regimes, and, above all, the use of a legal strategy as a form of 
resistance make us a particular example of autocratic legalism.

In general terms, the research reveals an increase in litigation explained by the 
systematic attacks on the Constitution and democratic institutions promoted by the 
current government and the mitigation of control over these acts by National Congress, 
since most constitute provisional measures, decrees, ordinances and omissions, which 
do not go through prior legislative control, which also explains the protagonism of 
political parties in challenging these acts.  The themes of the litigation reflect the 
fronts of constitutional violation of Jair Bolsonaro’s government: dismantling of 
social public rights and policies, conducting the COVID-19 pandemic and attacks on 
democratic quality. In relation to the institutions of the justice system responsible for 
defending the public interest in cases of constitutionality control, the research reveals 
that none of them  have acted as control bodies to the acts of Bolsonaro’s government; 
on the contrary, they have acted aligned in the defense of the actions of the president, 
even when practiced without scientific basis or in a criminal manner, building a legal 
architecture of unaccountability of the president and his ministers, contributing to the 
ongoing democratic degradation in the country.”



Discriminatory Legalism
Thiago Amparo, FGV – Getulio Vargas Foundation Law School Sao Paulo

When one thinks about a democratic crisis the type of Brazil is living today, one does 
not think first and foremost about privatization of authoritarianism, i.e., legally enshrined 
ways of shielding from public scrutiny instances of discrimination conducted in what law 
defines as private settings, such as in the church or home, or in privately driven public 
settings, such as on the market. The article “Discriminatory Legalism” pays attention to an 
often-hidden aspect of authoritarianism as we have come to know it in Brazil: a political 
project in which law would legitimize discrimination by turning legal battles into a debate 
about protecting the private from public interference while at the same time expanding 
what the “private” means.  This paper argues it is not an either-or situation between private 
or public aspects of authoritarianism. From a legal standpoint, the question is rather how 
populist leaders such as Brazil’s President Jair Bolsonaro and his allies have been able 
to stretch the boundaries between private and public, by blurring the distinction between 
democratic equality in the public arena and private morality imposed on others. That is 
what I call here a discriminatory legalism, i.e., legal maneuvers taken for the sake of (re)
privatizing the public, subjecting political equality to the private preferences of a few. 
This paper uses the example of legal tensions around religion and sexuality to put light on 
Brazil’s current wave of authoritarianism Political and institutional conflicts are reflected 
in legal tensions, particularly in cases where LGBTphobia and religion intersect.

“These People Mean Nothing to Me”:  Rejection of 
Civility as Political Ethos of Bolsonaro’s Administration
Jose Ghirardi, FGV – Getulio Vargas Foundation Law School Sao Paulo

From his inauguration in 2019, the current president of Brazil has attempted to upend 
democratic institutions in the country. His attacks on institutions and the rule of law 
represent a Brazilian version of the broader autocratic legalism movement that has plagued 
contemporary democracies (Levitsky & Ziblatt, 2018; Schepelle, 2018; Tushnet, 2004; 
Taguieff, 2007; Vieira, 2018). This presentation suggests that Bolsonaro’s administration 
threatens more than just the regular functioning of democratic institutions. His virulent 
bigotry is part of a deliberate strategy to undermine not only democracy but also the very 
civility ethos that is an intrinsic, inexpungible element of democratic life. His vicious 
tirades against minorities and vulnerable group aim at portraying them as undeserving 
of respect and of the protection of the State. The argument is developed by analyzing 
the creation of Bolsonaro’s political persona as a strategic tool to capitalize on the 
heightened social antagonism and intolerance arising from the deep economic and social 
transformations, which have reshaped 21st-century Brazilian society.

 
AUTOCRATIC LEGALISM IN BRAZIL II

Paper Session



Guns and police in the age of Bolsonaro: pathways to 
the implementation of an authoritarian public security 
agenda
Sofia Rolim, FGV – Getulio Vargas Foundation Law School Sao Paulo

The present research addresses the different paths taken by Brazilian president Jair 
Bolsonaro to advance his two main proposals in the field of public security: preventing 
the punishment of security force agents who kill civilians while on duty, and facilitating 
civilians’ access to firearms. We argue he has been relatively unsuccessful in accomplishing 
his first goal, and very successful in achieving the latter. Bolsonaro’s authoritarian legalism 
seeks to bring ever closer to formality the informal institutionality that has historically 
guaranteed impunity to security agents responsible for civilian deaths. For this purpose, his 
main strategy is the so-called “illicitness excludent”, a change in legislation which expands 
to great lengths the existing provision of legitimate defense in order to ensure that any act 
of violence performed by a police officer or military agent be considered legal by default. 
Since this requires an alteration in the Brazilian Penal Code, Congressional approval is 
required. Despite the very conservative composition of the Brazilian Parliament, both of 
Bolsonaro’s attempts - the “anticrime” Bill and Bill n. 6125 - have failed thus far. However, 
the likely symbolic effects of Bolsonaro’s discourse - which signals that police killings are 
not only acceptable, but desirable - over the conduct of security force agents prevent us 
from defining his efforts as completely unsuccessful. Contrarily, in the field of arms policy, 
Bolsonaro has bypassed Congress and ruled through infralegal acts, such as decrees and 
interministerial ordinances. He has thus effectively dismantled the National Disarmament 
Statute and loosened to an extreme the criteria for registering as a gun collector, sports 
shooter or hunter (referred to as “CAC”). This has led to a staggering rise in the number of 
registered firearms and gun owners, creates an ideal scenario for the subversion of the CAC 
category by criminals and favors paramilitary groups, such as militias.

Authoritarian Zones within Democracy: Rule of Law in 
Contemporary Brazil
Raquel Pimenta, FGV – Getulio Vargas Foundation Law School Sao Paulo

President Jair Bolsonaro’s government brings unprecedent turmoil to the Brazilian 
democracy. In this paper we argue that Bolsonaro’s government builds on and expands pre-
existing zones of authoritarianism or enclaves embedded in political and economic domains 
of the country. We illustrate the intricacies and perils of expanding zones of authoritarianism 
in the Brazilian case in two domains: corruption and police violence, areas that represent 
some of the most important unsolved puzzles of redemocratization. They are bound together 
by the centrality of impunity, where unchecked power creates zones where the Rule of Law 
is contested. By illustrating the struggles to build accountability in these areas, between 
continuums and discontinuity, we highlight analytical as well as empirical challenges for 
those studying the role of pre-existing zones of authoritarianism within a democracy play 
when mobilized by new autocrats.
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Examination of appointments and transfers of Judges 
to India’s Constitutional Courts (Supreme Court and 
High Courts) between 2014-2021 to identify a pattern 
in attempts at diluting the principles of separation of 
powers and judicial independence
Deepika Kinhal, Vidhi Centre for Legal Policy

The system for appointment and transfer of judges in India’s Constitutional Courts is 
wrought with opacity and consequential controversy. A creature of multiple judicial 
pronouncements, the ‘Collegium’ system is meant to safeguard judicial independence 
by minimizing the role of the Executive which can either confirm the Collegium’s 
recommendations or at best, request its reconsideration. However, the looming 
interference by the Executive in Collegium’s functioning is becoming disturbingly 
apparent. This paper draws from a sample of 10 controversial appointments / transfers 
between 2014-2021 (the period of the Modi Government) to identify patterns in the 
speculated basis for Executive interference and showcase the mature signs of autocratic 
legalism taking root in India. The paper documents and analyzes Government’s strategy to 
undermine judicial independence and create a compliant judiciary for its short and long-
term benefits without disturbing the present Collegium system- a classic case of autocratic 
legalism. The author hopes to create a framework to pre-empt Government’s interferences 
and safe-guard the institution and individual judges caught in the cross-fire.”

 
 AUTOCRATIC LEGALISM IN INDIA

Paper Session



Autocratic Legalism and the Regulation of Gender: The 
Case of the Love Jihad Laws in India
Aparna Chandra, National Law School of India University, Bangalore

While autocrats consolidate their electoral wins by weakening constitutional constraints 
on their power, they need to continue winning elections to provide political legitimacy for 
their rule. Thus, apart from rigging elections (in overt or covert ways) autocrats need to 
convince (a sufficient number of) people that the autocratic rule is for their benefit. I will 
examine how autocrats consolidate such electoral power by playing upon and playing up 
existing societal fissures. Using the example of “love jihad” laws in India, I will explore 
how autocrats create new “truths” about the state of the world and inaugurate new norms 
of public discourse to justify laws that consolidate autocrats’ power by delegitimizing 
those who oppose such laws, and by situating the autocrat as the (only) protector of the 
public against the scourge towards which such laws are targeted. Love jihad laws are 
anti-miscegenation laws enacted in many Indian states that target muslim men who marry 
hindu women. High profile court cases have also been filed targeting such marriages on the 
ground that they represent a “war” on India (understood as a war on the hindu majority) 
by muslims through seducing and deceiving hindu women. While such laws are grounded 
in patent islamophobia, they also represent concerns about women exercising autonomy, 
especially sexual agency. I will examine public speeches, court cases, as well as the state’s 
response to constitutional challenges to these laws, to see how the notion of “love jihad” 
was introduced and mainstreamed in society to create a “moral panic” that could be used 
to consolidate state power through the control of women’s agency. While feminists have 
long argued that the state in general is a site of institutionalized patriarchy which controls 
women’s agency in multiple ways, my claim is that autocrats consciously exploit anxieties 
around women’s agency to consolidate their power by positioning themselves as protectors 
of women and of the social order.

Corruption and its challenges in Post- COVID India
Maneka Nair Sastharam, Jindal Global Law School

Corruption is a fact of life in India. The people of the country have accepted this, 
internalized it and in most cases turns a blind eye to it for convenience. This corruption 
‘for’ and ‘of’ convenience is something that people have made the norm and 
institutionalized. Applying for a permit to construct a home or a commercial electricity 
connection or even escaping minor fines for not complying with the motor vehicles laws 
are all acceptable and even excusable since it harms none and gives an automatic fast 
track route of applications and evading punishment. In a nascent (though 70 odd years 
have passed since independence) democracy like India, which was once under colonial 
imperial rule, one may for the sake of argument, make a claim that corruption shall never 
be a problem. However, the imperial rulers in the political process of divide and rule, 
cultivated and bred a corrupted system, which became institutionalized over the years, 
into what we see today. Corruption has a direct impact on socio-economic growth and 
development. It leads to haphazard patterns of socio-economic growth and development, 
making poverty alleviation, improvement of a basic standard of living, recognition and 
realization of basic human rights and fundamental rights, sustainable development, 
honouring international obligations like climate change activities, impossible to 
implement and attain. The pandemic has brought another set of challenges to the current 
scenario. The living survivors of the pandemic face unemployment, lack of access to 
education and information and communication technology, increased health concerns, 
increased surveillance etc. All these are in addition to the existing issues that plague 
Indian democracy. The author’s attempt will be to understand the new implications and 
consequences of corruption in a post-pandemic India.”



Weaponizing Constitutional Democracy Against 
Constitutional Federalism in India: The Degradation of 
the Erstwhile State of Jammu and Kashmir into Union 
Territories
Malavika Prasad, Nalsar University of Law, Hyderabad

The Constitution of India is recognized as constituting a strong-center federalism. 
That is, while States and the Union have their exclusive legislative powers laid down 
over particular subjects, the Union Parliament is also conferred a constituent power of 
legislation to create and reorganize States, constitutionally directed legislative powers 
over citizenship, elections, delimitation of electoral constituencies, and such other 
subjects, an overriding legislative power over a list of subjects shared with States, and 
a residuary legislative power. The Union Executive also enjoys executive powers of 
imposing President’s rule in States, as well as fiscal powers of spending in States on 
public purposes that are beyond Parliament’s legislative powers. In August 2019, on the 
back of a majoritarian electoral mandate and ostensibly through constitutional processes, 
a combination of some of these powers was exercised by the Union of India to strip the 
erstwhile state of Jammu and Kashmir of its constitutional status of statehood. This paper 
attempts to understand these exercises of Union power against Indian federalism. To this 
end, the paper will do two things. First, it will advance an articulation of Indian federalism 
by a constructivist reading of constitutional text laying down the strong-center structure 
of government. Second, it will offer an account of how the Union has exercised its powers 
contrary to Indian federalism in the case of Jammu and Kashmir. The central argument 
will be that Indian federalism, apart from preserving individual liberties by reining in the 
majoritarian demos, is designed to further fraternal equality by enabling linguistic, ethnic, 
regional and religious sub-national demos. In this scheme, the conferral of powers in the 
Union does not necessarily license the use of powers that are aggrandizing of the Union. 
Furthering fraternal equality among and between the sub-national peoples of States ought 
equally to be a consideration.”
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